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UNION PACIFIC RAILROAD 

101 N. Wtosker Dr, Rm. 1930 Mack H. Shumate. Jr. Senior Gerteral Attomey, Law Deparlment 
Chicago, Illinois 60608-1718 

P 312 777 2065 
F 312 777 206S 

October 7,2010 

Oflte* OT Proceadfnoe 
VIAE-FILE 

OCT - 7 ?or 
The Honorable Cynthia T. Brown p̂ ^̂  ^̂  
Chief, Section of Administration Public Recorr-
Surface Transportation Board 
395 E. Street, S.W., Room #100 
Washington, DC 20423-0001 

SUPPLEMENTAL FILING TO NOTICE OF EXEMPTION 

RE: Notice of Exemption to Abandon a portion of the Camp Robinson Spur 
from M.P. 345.64 to the end of the Line at M.P. 349.68 near Levy, a total 
distance of 4.04 miles in Pulaski County^ Arkansas (the "Line**); 
STB Docket No. AB-33 (Sub-No. 289X) 

Dear Ms. Brown: 

It has been brought to the attention of Union Pacific Railroad Company's ("UP") that the 
second response from the Department ofthe Army, Little Rock District, Corps of Engineers 
C'ACE") dated June 4,2010, was not filed with the above-referenced Notice of Exemption. 
ACE's original response dated April 1,2010 was included with the UP's Combined 
Envirorunental and Historic Report. ACE has authorized the subject abandonment in accordance 
with its Department of Ihe Army Nationwide Permit Process ("NWP Process"). Union Pacific 
will submit the compliance certification required under the NWP Process within thirty (30) days 
of completion of the salvaging of the Line. Attached hereto and hereby made a part hereof as 
Exhibit 6 to the Notice of Exemption is ACE's Nationwide Permit No. 2010-00391 dated June 
4,2010. 

Sincerely, 

Senior General Attomey 

Enclosure 

O:\Abandonments\33-2S9XVSTB-NOE SuppI Fi1ing-I00710.doc 

v.wwup.coin /HWA BUILDING AHERKA' 

file://O:/Abandonments/33-2S9XVSTB-NOE


EXHIBIT 6 

DEPARTMENT OF THE ARMY 
LITTLE ROCK DISTRICT, CORPS OF ENGINEERS 

POST OFFICE BOX 867 
REPLY TO LITTLE ROCK, ARKANSAS 72203-0B67 

«n«»«o. JIM 04 a m 
Regulatory Division 

NATIONWIDE PERMIT NO, 2010-00391 

Ms. Colleen K. Graham 
Union Pacific Railroad 
1400 Douglas Street, Stop 1S80 
Omaha, Nebraska 68179 

Dear Ms. Graham: 

Please refiEr to your letter dated Match 18.2010, concerning Department ofthe Army permit 
requirements purauantto Section 404 ofthe Clean Water Act. Union Pacific Raikoad requested 
authorization for the placement of dredged and fill material in waters ofthe United States 
associated with abandonment ofthe Camp Robinson Spur tailroad line fi;om milepost 34S.64 to 
milepost 349.68. The project crosses imnamed tributaries of Shilcotts Bayou and Fivemile 
Creek, in the NE Vi of section 14 and the SE V* of section 10, T. 2 N., R. 12 W., North Little 
Rock, Pulaski County, Arkansas. The unnamed tributary of Fivemile Creek crossing is in the 
Vicksburg, Mississippi District. 

The proposed railroad line abandonment is authorized by four (4) Department of tiie Army 
Nationwide Permits (NWPjs) No. 14 (copy enclosed), provided tfiat die conditions therein are 
met You should become fimuUar with the conditions and maintain a copy of die permit at the 
worksite for ready reference, If changes are proposed in the design or location of the facilities, 
you should submit revised plans to this office for approval before construction ofthe change 
begms. 

Please refer to NWP Condition No. 12, whidi stipulates that appropriate erosion and siltation 
controls be used during construction and ̂ 1 exposed soil be permanentiy stabilized. Erosion 
control measures must be implemented during and after construction ofthe proposed i»oject to 
comply widi this permit condition. 

In order to fully comply witii the conditions of tiie NWP, you must submit the enclosed 
compliance certification within 30 days of completion of tiie project. This is required pursuant to 
General Condition No. 26 ofthe permit. 

This permit action is based upon a Corps of Engineers determination that the subject work is 
within the jurisdiction of the Department of the Army regulatory program. You may contact the 
Littie Rode District Regulatory Division if you wish to discuss your options for appealing this 
determination. 
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This verification is valid until the NWP is modified, reissued, or revoked. AU of tise existing 
NWFs are scheduled to be modified, reissued, or revoked prior to March 18,2012. It is 
incumbent upon you to remain informed of changes to the NWPs. We will Issue a public notice 
when the NWPs are reissued. Furthermore, if you commence or are under contract to conunence 
this activity before tiie date that the relevant NWP is modified or revoked, you will have twelve 
(12) months from the date ofthe modification or revocation ofthe NWP to complete tiie activity 
under the present terms and conditions ofthis NWP. 

The authorization ofthis work by a NWP does not relieve you of complying with other 
applicable local, state, and Federal laws. 

If you have any questions about tifiis permit or any ofits provisions, please contact me at 
(501) 324-S29S and refer to PennitNo. 2010-00391. 

Please subnut your comments or suggestions on our Customer Service Survey: 
httpy/wvyw.swl.usace.armvjnil/regulatory/customersurvey.html 

Sincerely, 

eyndua W. Blansett 
Project Mann^er 

Enclosures 



PERMITTEE COMPLIANCE CERTIFICATION 

PERMIT NO.: 2010-00391 NWP/SNO.: H 

PERMITTEE NAME: Union Paclfie Railroad - Camp Robinson Swir 

DATE OF ISSUANCE: IIIM 0 A 90111 

PROJECT MANAGER: Cvnthia W. Blansett 

Upon completiioii of the activity authorized by this penult and any mitigation required by 
the permit, sign this certification and return it to the followfaig address: 

US Army Coips of Enghieers, Little Rock 
ATTENTION: CESWL-RD 
FO Box 867 
Littie Rock, Arkansas 72203-0867 

Please note tiiat your permitted activity is subject to a compliance inspection by a US Army 
Corps of Engineers representative. If you fail to comply with this permit, you are subject 
to permit suspension, modification, or revocation. 

I hereby certify that the work anthorized by the above referenced permit has been 
completed in accordance with the terms and conditions of the said permit, and required 
nuttgation was completed in accordance with the permit conditions. 

DATE WORK COMPLETED: 

SIGNATURE OF PERMITTEE DATE 
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Nationviride Permits and Conditions 

Nationwide Permit No. 14. HAlffBr TrflmpwttHon Prolecta. 
Activities required for the constraction, expansion, modilkaiion, or 
improvement of linear tran^rtat ion projects (e.g.. roads, liii^ways, 
nilways, trails, airport nmways, and taxiways) in waters of tlw 
United States. For linear tiansportation projects In non-tidal waters, 
(he discharge cannot cause the loss of greater than 1/2-acie of waters 
of the United States. For linear transportation projects in tidal waten, 
llw discharge cimnot cause the Iocs of greater than l/3'4Kreofwaten 
ofthe United Slates. Any stream channel modification, including 
bank stabilization, is limited to the minimum necessary to construct 
or protect the linear transportation project; such modificalions most 
be in the immediate vicinity of the project. 

This NWP also authorizes temporary structures, fills, and 
vmtk necessary to consinict the linear transportation prcqect. 
Appropriate measures must be taken to maintain normal downstream 
flows and minimize floodmg to the maximum extent practicable, 
when temporary structures, work, and discharges, including 
cofferdams, are necessary for construction activities, access fills, or 
dewatering of construction shea. Temporary fills must consist of 
materials, and be placed in a manner, that will not be eroded by 
expected h i ^ flows. Temporary fills onist be removed in their 
entirety and Ihe aftecled areas returned lo pre-construction elevations. 
The areas afiected by temporaiy fills must be revegetaled, as 
appropriate. 

This NWP cannot be used to authorize non-linear features 
commonly associated with transportation projects, such as vehicle 
maintenance or s t o n ^ buildings, parking lots, train slaiions, or 
aircraft hangars. 

Notificathm: The permittee must sulnnit a pre-construction 
notification to the district engineer prior to commencing Ihe activity 
tf: <1) die loss of waters of ihe United States exceeds 1/10 acre; or (2) 
(here is a discharge in a special aquatic site, including wetlands. (See 
general condition 27.) (Sections 10 and 404) . 

Note: Some discharges for the construction of farm roads 
or forest roads, or temporary roads for moving mining equipment, 
may qualify fixr an exemption under Section 404(1) of the Clean 
Water Act (see 33 CFR 323.4). 

Nationwide PemUt General ConditloHs: 

Npte: To qualify for NWP authorization, the prospective pennittee 
must comply with the followng general conditions, as appropriate, in 
addition to any regional or case-specific conditions imposed by the 
division engineer or district engineer. Prospective permittees should 
contact Ihe appropriate Corps district ofRce lo determine if regional 
conditions have been hnposed on an NWP. Prospective pennittees 
should also contact the i^ropriate Corps district office to determine 
the status of Clean Water Act Section 401 vrater quality certification 
and/or Coastal Zone Management Act consistency for an NWP. 

1. Navigation, (a) No activity may cause more than a 
minimal adverse effect on navigation. 

(b) Any safety lights and signals prescribed by the U.S. 
Coast Guard, through regulations or otherwise^ must be installed and 
maintained at the permittee's expense on authorized facilities in 
navigable waters of the United States. 

(c) The permittee understands and agrees that, if foiure 
operations by the United States require Ihe removal, relocation, or 
other alteration, of Ihe structure or work herein authorized, or if, in 
the opinion of the Secretary of the Army or his authorized 
representative, said structure or work shall cause unreasonable 
obstruction to the free navigation of rtie navi^ble waters, the 
pemitttee will be required, upon due notice from Ihe Corps of 
Engineers, to remove, retocate, or alter the structural wodi or 
obslnictions caused thereby, without expense lo the United States. 
No claim shall be made against the United States on accoum ofany 
such removal or alteration. 

2. Aquatic l i fe Movements. No activity may substantially 
disrupt the necessaiy life cycle movements of those species of aquatic 
life indigenous to the walerbody, induding those species that 
normally migrate through the area, unless the activity's primary 
purpose is to impound water. Culvots placed in streams nmst be 
installed to maintain low flow conditions. 

3. Spawning Areas. Activities in spawning areas during 
spawning seasons must be avoided to ttie maximum extent 
practicBbleL Activities that result in the physical destruction (e.g., 
through excavation, All, or downstream smothering by substantial 
turtHdity) of an important spawning area are not authorized. 

4. Migratory Bird Breeding Ar^as. Activities in waters of 
the United States that serve as breeding areas for migratory birds 
must be avoided to the maximum extent practicable. 

5. Shdlfish Beds. No activity may occur in areas of 
concentrated ^dlfish populations, unless the activity is directly 
related to a shdlfish harvesting activity authorized by NWPs 4 and 
48. 

6. Suitable Materiql. No activity may use unsuitable 
material (e.g., traSh, debris, car bodies, asphalt, etc.). Material used 
for construction or disdiarged mast be free from toxic pollutants in 
toxic amounts (see Section 307 of the Gean Water Act). 

7. Water Supply Intakes. No activity may occur in the 
proximity of a public water supply intake, except where the activity is 
for the repair or improvement of public water supply intake structures 
or adjacent bank stabilization. 

g. Adverse Effects Pron> Impoundment^ If the activity 
creates an impoundment of water, advene effects to the aquatic 
system due to accelerating the passage of water, and/or restricting its 
flow must be mmimized lo the maximum extent practicabia 

9. Management of Water Flows. To the maximum extent 
practicable, die pre-construction course, condition, capacity, and 
iocalioD of open waters must be nfiaintained fbr each activity. 
tnclutUng stream channelization and storm water management 
activities, except as provided below. The activity must be constructed 
to withstand expected high flows. The activity nmst not restrict or 
impede the passage of normal or high flows, unless the primary 



purpose ofthe activity is to impound water or manage high flows. 
The activity may alter the pre-construction course^ condition, 
capacity, and location of open waters if it benefits the aquatic 
environment (e.g., stream restoration or relocation activities). 

to. Fills Within lOD-YearFloodplains. The activity must 
comity with applicable FEMA-approved state or local floodplain 
management requirements 

11. EouipmenL Heavy equipment woricing in wetlands or 
mudflats must be placed on mats, or other measures must be taken to 
minimize soil disturbance. 

12. Sril Erosion and Sediment Controls. Ai^mpriale snl 
erosion and sediment controls must be used and maintained in 
effective operating condition during construction, and all exposed 
soil and olher fills, as well as any voAi below the ordinary high water 
mark or higjh tide line, must be permsnenlly stabilized at the earliest 
practicable date. Permittees are oiconraged to perfbrm work within 
waters ofthe United States during periods of low'flow or no-flow. 

13. Removal of Temporary Fills. Temporary fills must be 
removed in dieir entirety and the affected areas relumed to pre-
construction devations. The affected areas must be revegetated, as 
appropriate. 

14. Proper MaintenancoL Any authorized structure or fill 
shall be properly mabtained, induding maintenance to ensure public 
safety. 

15. Wild apd Scenic Rivera. No activity may occur in a 
component of the National Wild and Scenic River System, or In a 
river ofScially designated by Congress as a "study river" for possible 
inclusion in the system while Ihe river b in an official study status, 
unless Ihe appropriate Federal agency wilh direct management 
responsibility for sueh river, has ddetmined in writing that the 
proposed activity will not adversdy affect the Wild and Scenic River 
designation or study status. Infbnnation on Wild and Scenic Rivers 
may be obtained firom the appropriate Federal land management 
agency in Ihe area (e.g.. National Park Service, U.S. Forest Service^ 
Bureau of Land Management, U.S. Fish and Wildlife Service). 

16. Tribal Riyhts. No activity or its operation may impur 
reserved tribal rights, including, but not limited to, reserved water 
rights and treaty fishing and hunting rights. 

17. Endangered Species, (a) No activity is authorized under 
any NWP which is likdy to jeopardize die continued existence of a 
threatened or endangered ^lecies or a spedes proposed for sudi 
dc»gnation, as identified under the Federal Endangered Species Act 
(ESAX or which will destroy or adversdy modify the critical habitat 
of sudi species. No activity is authorized under any NWP whidi 
"may affect" a listed spedes or critical habitat, ontess Section 7 
consultation addressing the effects of die proposed adivity has been 
compldod. 

(b) Federal agendes should follow their own procedures 
for complying with Ihe requhemenis ofthe ESA. Federal permittees 
must provide the district engineer with the appropriate 
documentation to demonstrate compiiactce with those requirements. 

(c) Non-federal permittees ^a l l notify the district engineer 
if any listed species or dei^gnated critical habitat might be affected or 
is in the vicini^ of the projed, or if the project is located in 
designated critical habitat, and shall not b ^ n work on the activity 
until notified by the ̂ strict engineer that die requirements of Ihe 
ESA have been satisfied and that the activity is authorized. For 
adivities that might affed Federalfy-listed endangeied or threatened 
species or designated critical habitat, the pre-construction notification 
must indude the naine(s) of the endangeied or threatened species that 
nu9 be affected by the proposed work or ihat utilize the designated 
critical habitat that may be affected by the proposed work. The 
district engineer will ddermine whether die pn^xned activity "may 
affect" or will have "no effect" to listed species and designated 
critical habitat and will notify Ihe non-Fedeial applicant ofthe Corps' 
determination within 4S days of reodpt of a complete pre-
construction notification. In cases where the non-Pedoral applicant 
has identified Usted species or critical habitat that might be affected 
or is in the vicinity ofthe project, end has so notified the Corps, the 
applicant shall not begin work until Ihe Coips has provided 
notification the proposed activities will have "no dfect" on listed 
species or critical habitat, or until Section 7 consultation has been 
completed. 

(d) As a result of formal or informal consultation widi the 
FWS orNMFS the district engineer may add species-specific 
regional endangered species conditions to Ihe NWPs. 

(e) Authorization of an adivity by a NWP does not 
authorize the "take^' ofa threatened or endangered species as defined 
under the ESA. In the absence of sqwate authorization (e.g., an ESA 
Section 10 Permit, a Biological Opinim with "toddental take" 
provisions, etc.) fiom the U.S. FWS or the NMFS, both lethal and 
non-lethal 'lakes'' of protected spedes are in violation ofthe ESA. 
Information on the location of threatened and endangered species and 
their critical habitat can be obtained directly from the offices ofthe 
U.S. FWS and NMFS or thdr worid wide Web pages at 
http://www.fvs.gov/ and http:/Avww.noBa.gov/fisherlesJitml 
respectively. 

18. HistMic Propcttje^. (a) In cases where the distrid 
engineer determines d m the activity may affed properties listed, or 
digible for listing, in the National Register of Historic Places, the 
activity is not auihorized, until the requiremenls of Section 106 ofthe 
National Historic Preservation Act (NHPA) have been satisfied. 

(b) Federal pennittees should follow thdr own procedures 
for complying with the requirements of Section 106 of the National 
Historic f^ervation AcL Federal permittees must provide Ihe 
district engineer with Ihe appropriate documentation lo demonstrate 
compliance with those requirements. 

(c) Non-federal petmitlees must submit a pre-construction 
not'ificatmn to the district engineer if the authorized activity may have 
the potential to cause effects to any historic properties listed, 
detemiined to be eligible for listing on, or potentially digible for 
listmg on the National Register of Historic Places, including 
previously unidentified properties. For such activities, the ]»«-
construction notification must state which historic properties may be 
affected by the proposed woik or include a vicinity map indicating 
the location ofthe historic properties or the potential for the presence 
of historic properties. Assistance regarding information on die 
location of or potential fbr the presence of historic resources can be 
sought fiom the State Historic Preservation Officer or Tribal Historic 

http://www.fvs.gov/


Preservation Officer, as appropriate, and the National Register of 
Historic Places (see 33 CFR 330.4(g)). The district engineer shall 
make a reasonable and good faidi effort lo cany out appropriate 
identification efforts, which may indude background research, 
consultation, oral history interviews, sample field investigatkm, and 
field survey. Based on the informatkm submitted and these efibits, 
the district engineer shall deteimine v4idher die proposed activity 
has the potential to cause an effect on the historic properties. Where 
the non-Federal applicant has identified historic properties which dw 
adivity moy have the potential to cause effects and so notified the 
Corps, the non-Federal applicant shall not bq in the adivity until 
notified by the district engineer dther that the activity has no 
potential to cause effects or that consultation under Section 106 of 
die NHPA has been completed. 

(d) The distrid engineer will notify Ihe prospective 
permittee within 45 days of receipt ofa con^lele pre-consintction 
notification whether NHPA Section 106 consultation is required. 
Section 106 consultation is not required when the Corps deternnnes 
that the activity does not have the potential to cause effeds on 
historic properties (see 36 CFR §800.3(a)). If NHPA sedion 106 
consultation is required and will occur, the district engineer wilt 
notify the non-Federal ^iplicant that he or she cannot begin work 
until Section 106 consultation is completed. 

(e) Prospective permittees should be aware that sedion 
1 lOfc of the NHPA (16 U.S.C. 470h-2(k)) prevents the Corps fma 
granting a permit or olher asslslance to an applicant who, wilh intent 
to avoid the requirements of Section 106 of the NHPA, has 
intentionally significantiy adversdy affected a historic property U> 
which the permit would rdate, or having legal power to prevent it, 
allowed such significant adverse effect to occur, unless die Corps, 
after consultation with Ihe Advisory Coondl on Historic Preservation 
(ACHP), ddeimines that drcumstances justify granting sudi 
assistance deci le the adverse effed created or permitted by the 
applicant. Ifcircomalancesjustifygrantnig the assistance^ the Corps 
is required to notify die ACHP and provide documentation specifying 
the drcumstances, explaining the degree of damage lo the integrity of 
anyhistoricpn^erties affected, and proposed mitigation. This 
documentation must include any views obtained firom die applicant, 
SHPO/THPO, appropriate Indian tribes if the undertaking ocoun on 
or affects historic properties on tribal lands or affects properties of 
interest lo those tribes, and other parties known to have a legitimate 
interesi in the impocts to the permitted adivity on historic properties. 

19. Designated Critical Resource Waiers. Critical resouroe 
waters include^ NOAA-designated marine sanctuaries. National 
Estuarine Researdi Reserves, state natural heritage sites, and 
outstanding national resource waleia or other waters officially 
destgnated by a state as having particular environmental or ecofogical 
significance and identified by the disnrtd engineer afler notice and 
opportunity for pubUc comment. The district engineer may also 
designate additional critical resource waters after notice and 
opportunify for conunent. 

(a) Discharges of dredged or fill material into waters of the 
United States are not auihorized by NWPs 7,12,14,16,17,21,29. 
31, 3S, 39,40,42,43,44,49, and SO ibr any activity widiin. or 
directly affeding. critical resource waters, induding wetiands 
adjacent to such waters. 

(b) For NWPs 3, S, 10,13,15,18.19,22.23.25,27,28, 
30,33,34, 36,37, and 38, notification is required in accordance with 

general condition 27, for any activity proposed in the designated 
critical resource waters including wetlands adjacent to those waters. 
The district engineer may authorize activities under these NWPs only 
afier it is detennined that the impacts lo the critical resouroe wateis 
will be no more dian minimal. 

20. Mitiyation. The district engineer will consider die 
following factors when determining appropriate and practicable 
mitigdion necessary to ensure that adverse effects on foe aquatic 
environment are minimal: 

(a) The aetivify must be designed and constrocted to avoid 
and minimize adverse cffeds, both temporaiy and permanent, to 
waters ofthe United States lo the maximum extent practicable d the 
prqed site (i.e, on site). 

(b) Mitigation in sll its forms (avoiding, minimizing, 
rectifying, redudtig, or compensating) will be required to the extent 
necessary to ensure that the adverse effects to the aquatic 
environment are minimal. 

(c) CompoisBtory mitigation at a mininnim one-fbr-one 
ratio will be required for all wetland losses that exceed I/IO acre and 
require pre-construction notification, unless the distrfet engineer 
determines in writing that some other form of mitigation would be 
more environmentally appropriate and provides a project-specific 
waiver ofthis requirement. For wdiand losses of l/l 0 acre or less 
that require pre-construction notification, the district engineer may 
ddennine on a case-by-case basis ihat con^iensatoiy mitigation is 
required to ensure thai the activity results in minimal adverse effects 
on the aquatic environment. Since the likdihood of success u greater 
and the impacts to potentially valuable uplands are reduced, wdiand 
restoration shouM be Ihe first compensatory mitigation option 
considered. 

(d) For lasses of streams or other open waters that require 
pre-construction notification, Ihe district engineer may require 
compensatoiy mitigation, such as stream restoration, lo ensure that 
the activity results in minimal adverse effects on the aquatic 
environment. 

(e) Compensatory mitigation will not be used to increase 
the acreage losses allowed by the acreage limits ofthe NWPs. For 
example, if an NWP has an acreage limit of 1/2 acre^ il cannot be 
used to authorize any project resulting in the loss of greater than 1/2 
acre of waters of the United States, even if conqxnsatory mitigation 
is provided that replaces cr restores some ofthe lost waters. 
However, compensatory mitigation can and should be used, as 
necessary, to ensure that a project already meeting the established 
acreage limits also satisfies the minimal impact requirement 
assodated with the NWPs. 

(f) Compensatory mitigation plans for projects in or near 
streams or other open waters will normally indude a requirement for 
the establlshmoil, maintenance, and legal protection (e.g., 
conservation easements) of riparian areas next to open waters. In 
some cases, riparian areas may be the only compensatory mitigation 
required. Riparian areas should consist of native epecks. The width 
ofthe required riparian area will address documented water quality or 
aquatic habitat loss concerns. Normally, the riparian area will be 25 
to SO feet wide on eadi side ofthe stream, but die district engineer 
may require slightiy wider riparian areas to address documented 
water quality or habitat k>ss concerns. Where both wetlands and open 
waters exist on die project sile, the district engineer will determine 
the appropriate compensatory mitigation (e.g., riparian areas and/or 



wetlands compensation) based on what is best ibr the aquatic 
environment on a watershed basis. In cases where riparian areas are 
determined to be the most appropriate form of oompensatoty 
mitigation, the district engineer may waive or reduce the requirement 
to provite wedand compensatory mitigation for wdiand losses. 

(g) Permittees may propose the use of mitigation banks, in-
lieu fee arrangements or sepuate aciivify-spedfic compensatory 
mitigation. In all cases, the mitigdion provisions will specify die 
party responsible for accomplishing and/or complying with the 
mitigation plan. 

(h) Where cenain functions and services of wateis ofthe 
United Slates are permanently adversely affeded. such as the 
conversion of a forested or scrub-shrub wetiand to a herbaceous 
wetland in a permanently maintained utility line right-of-way, 
mitigation may be required to reduce the adverse effeds of Ihe 
prqjed to the minimal levd. 

21. Waier Quality. Where States and audiorized Tribes, or 
EPA where applicable, have not previously certified compliance of 
an NWP with CWA Section 401, Individual 401 Water Quality 
Certification must be obtained or waived (see 33 CFR 330.4(c)). The 
district engineer or State or Tribe may require additional water 
qualify management measures to ensure that the auihorized activity 
does not result in more than minimal degradation of water quality. 

22. Coastal Zone Management. In coastal stales where an 
NWP has not previously recdved a stale coastal zone management 
consistency concnnreiMe, an individual slate coastal zone 
management condstency concurrence must be obtained, or a 
presumption of concunenoe must occur (see 33 CFR 330.4(d)). The 
district engineer or a State may require addltiond measures to ensure 
diat the auihorized activity is consistent with state coastal zone 
management requirements. 

23. Regional and CMB-BV-CBSB Conditions. The aetivify 
must comply widi any regional conditions dial may have been added 
by Ihe Division Engineer (see 33 CTR 330.4(e)) and widi any case 
spedfic conditions added by the Corps or by Ihe state, Indian Tribe, 
or U.S. EPA in its section 401 Water Quality Certification, or by die 
state in ils Coastal Zone Managoneni Act consislenqr determination. 

24. U w o f MHhJglte WatiPPWHte Pamila- The use of more 
dian one NWP fbr a single and complete project is prohilHled, except 
when die acreage loss of waters ofthe United States authorized by 
the NWPs does not exceed die acreage limit of the NWP with die 
highest spedfied acreage limit. For example, if a road crossing over 
tidal waters is constructed under NWP 14, with associated bank 
Stabilization authorized by NWP 13, the maximum acreage loss of 
waters ofthe United States for Ihe total project cannot exceed 1/3-
acre. 

25. Transfer of Nationwide Pemiit Verifications. If the 
permittee sells the pn^erfy assodated whh a nationwide permit 
verificdion, the peimittee may transfer the nationwide permit 
veriflcation to ihe new owner by submitting a letter to the appropriate 
Corps district office to validate the transfer. A copy <tf die nationwide 
pemiit verification must be attached to the letter, and the letter must 
contain Ihe following statement and signature: 

"When the structures or work authorized by this nationwide permit 
aw still in existence at Ihe time the propeify is transferred, the terms 
snd conditions ofthis nationwide permit, induding any special 
conditions, will continue lo be biriding on the new owner(s) of the 
property. To validate the transfer of this nationwide permil and the 
associstod liabilities associated with compliance with its terms and 
oondhions, have the transferee sign and ddc below." 

(Transfnee) 

(Date) 

26. Compliance Certification. Each permittee who recdved 
an NWP verification from the Corps must submit a signed 
cenificBtion regarding the completed work and any required 
mitigatim. The certification form must be forwarded by the Corps 
with the NWP verification letter and will include: 

(a) A statement that Ihe auihorized work was done in 
accordance wilh Ihe NWP authorization, induding any general or 
specific conditions; 

(b) A statement that any requited mitigation was completed 
in accordance with the permit conditions; and 

(c) The signanire of the permittee certifying die completion 
ofthe work and mhigation. 

27. PrB<:onstraclion Notification, (a) liming. Where 
required 1^ the terms dTthe NWP, Ihe prospective permillee must 
notify the district engineer by submitting a pre-construction 
notifkalion (PCN) as early as possible. The ̂ r i c t engineer must 
determine if the PCN is complete within 30 calendar days of the date 
of receipt and, as a general rule, will request additional infonnation 
necessary to make the PCN complete only once. However, if the 
prospective pennittee does not provide all ofthe requested 
information, then the dista-ict engineer will notify the prospedive 
permittee that dw PCN is still incomplete and the PCN review 
process will not commence until all of Ihereqiuested Information has 
been recdved by the district engineer. The prospective permittee 
shall not b ^ i n die activity: 

(1^ Until notified in writing by Uie district engineer that the 
adivity may proceed under the NWP wilh any special conditions 
imposed by the distrid or division engineer; or 

(2) If 45 calendar days have passed from the district 
engineer's recdpt ofthe complete PCN and die prospective permittee 
has not recdved written notice from die district or division engineer. 
However, if the permittee was required to notify the Coips pursuant 
to genenl condition 17 did listed species or critical habitat might 
affeded or in the vidnity ofthe project, or lo notify the Corps 
pursuant to general condition 18 that Ihe activity may have the 
polmlial to cause effects to historic properties^ Ihe permittee cannot 
begin the aetivify until recdving written notification firom the Corps 
that is "no efTect" on listed species or "no potemid lo cause efiects" 
on historic properties, or dial any consultation required under Seclion 
7 of die Endangered Spedes Act (see 33 CFR 330.4(f)) and/or 
Section 106 of foe National Historic Preservation (see 33 CFR 
330.4(g)) is completed. Also, work cannot begin under NWPs 21,49, 
or SO until Ihe pemuttee has recdved wrhlen approval from the 



Corps. If die proposed activity requires a written waiver to exceed 
specified limits of an NWP, the permittee cannot begin the activity 
until die district engineer issues the waiver. If the distrid or division 
engineer notifies the peimltlee in writing ihat an individual permit is 
required within 45 calendar days of recdpt of a complete PCN, die 
permittee cannot begin die activity until an individual permit has 
been obtained. Subsequently, the pmnittee's right to proceed under 
Hie NWP may be modified^ suspended, or revoked only io 
accordance widi die procedure sd forth m 33 CFR 330.S(d)(2). 

(b) Contents of PrB<:onsniiction Notification: The PCN 
must be in writing and include Ihe following infbnnation: 

(1) Name, address and telephone numbers ofthe 
prospective permittee; 

(2) Location ofthe proposed project; 
(3) A desQiption ofthe proposed project; die project's 

purpose; direct and indired adverae environmental effects Ihe project 
would cause; any odier NWP(s), regional general permits), or 
individual permit(B) used or intended to be used to authorize any part 
of die proposed project or any rdated activity. The description should 
be sufflcientiy detailed to allow ihe distrid engineer to detennine that 
the adverse effeds ofthe project will be minimal and to deteimine 
the need for compaicdary mitigation. Skdches should be provided 
when necessary to show that the activity complies wilh Ihe tenns of 
Ihe NWP. (Sketches usually darify die project and when provided 
result in a quicker decision.); 

(4) The PCN must include a delineation of spedd aquatic 
sites and other watera of die United States on the project site. 
Wetland delineatfons must be piqjared in accordance wilh the 
current mediod required by Ihe Cops. The pennittee mi^ ask Ihe 
Corps to delineate Ihe spedd aquatic sites and other waters ofthe 
United States, but there may be a dday if the Corps does the 
ddineation, especldly if the project site is large or contains many 
watera of Ihe United States. Furthermore, die 45 day period will not 
start until the delineation has been submitted to or completed by the 
Coips, where appropriate; 

(5) If the proposed activity will result in the kiss of greater 
than l/IO acre of wetlmids and a PCN is required, Ihe prospective 
pennittee must submit a statement describing bow Ihe mitigation 
requirement will be satisfied. Aa an alternative, die prospective 
permittee may submit a conceptual or detailed mitigation plan. 

(6) If any listed species or designated criticd habitat might 
be affected or is in the vidnity of the project, or If the project is 
located in dedgnated critical habitat, fbr non-Federal applicants the 
PCN must include die name(s) of diose endangered or threatened 
spedes that might be affected by the proposed work or utilize the 
designated critical habitat that may be affected by the proposed work. 
Federd applicants must provide documenldion demonstrating 
compliance with the Endangered Spedes Act; and 

(7) For an activity that may affect a historic property listed 
on, determined to be digible fin- listing on, or potentially eligible for 
listing on, the National Register of Historic Places, for non-Federal 
applicants the PCN must state wliich historic property may be 
affected by the proposed work or indude a vidnity map indicating 
the location ofthe historic property. Federal applicants must provide 
documentation demonstrating compliance with Section 106 ofthe 
National Historic Preservation Act. 

te>Form of PHsConstniction Wotificatlon: T I K standard 
individual permit application form (Fonn ENG 4345) may be used, 
but Ihe completed application form must dearly indicate that it is a 

PCN and must indude all ofthe infonnation required in paragraphs 
(b)( I) through (7) of this general condition. A letter containing die 
required information may also be used. 

(d) AeenevCoonlinatioii: (1) The district engineer will 
condder any oommenu teem Federal and state agendes concerning 
the proposed activity's compliance with Ihe tenns and conditions of 
the NWPs and the need for mitigation to reduce die project's adverse 
environmenial effeds to a minimal level. 

(2) For ail NWP 48 activities requiring pre-constnidion 
noti'fkatkm and for oflwr NWP actwities requiring pre-construdion 
notifkalion to Ihe district engineer that result in the loss of greater 
than 1/2-acre of waters of die United States, die district engineer will 
immediatdy provkle (e.g., via facdmile transmission, overnight mail, 
or olher expeifitloas manner) a ctfpy ofthe PCN to the appropride 
Federal or state offices (U.S. FWS, stale natural resource or water 
quality agency, EPA, State Historic Preservation Officer (SHPO) or 
Tribal Historic Preservation Office (THPO), and, if appropriatei, Ihe 
NMFS). With the exception of NWP 37, these agendes will then 
have 10 cdendar days fiom the date the material is transmitted to 
Idephoneor fax Ihe district engineer notice Ihat Ihey intend to 
provide substantive, site-specific comments. If so contacted by an 
agency, Ihe district engineer will wait an additional IS calendar days 
before making a decidoR on Ihe pre-construction notification. The 
district engkieer will folly consider agency comments recdved widiin 
the spedfied time fiwne, but will provide no response to the resource 
agency, except as provided below. Tlie district engineer will indicate 
in Ihe administrative record assodated with each prOK»nslrection 
notification thd the lesource agencies' concems were considered. 
For NWP 37, die emergency watershed protection and rehabilitation 
activity may proceed immedialefy in cases where there is an 
unacceptable hazard to life or a significant loss of property or 
economic hardship will occur. Tlie district engineer will consider any 
comments recdved to dedde whether the NWP 37 authorization 
should be modified, suspended, or revoked in accordance with die 
procedures at 33 CFR 330.5. 

(3) In cases of Mdiere die prospedive peimittee is not a 
Federd agency, the distrid engineer will provide a response to 
NMFS widiin 30 calendar days of recdpt ofany Essential Fish 
Habitat conservation lecoinmendatlons, as required by Section 
30S(b)(4XB) of die Magmison-Stevens Fishery Conservation and 
Management AcL 

(4) Applicants are encouraged to provide the Coips 
multiple copies of pre-construction notifications to expedite agency 
coordination. 

(5) For NWP 48 activities diat require reporting, the district 
engineer will provide a copy ofeach report widiin 10 calenda- days 
of receipt to the appropriate regional office of the NMFS. 

(e) District Engineer's Decision: In ivviewing the PCN for 
Ihe proposed activity, the district engineer will ddermine whether the 
activity authorized by the NWP will resuh in more than minimal 
individual or cumulative adverse environmental effects or may be 
contrary lo the public interesi. If the proposed activity requires a 
PCN and will result in a loss of greater than I/IO acre of wetiands, 
Ihe prospedive permittee should submit a mitigation proposal with 
the PCN. Applicants may also propose compensatory mitigation for 
projects wilh smaller impacts. Tlie district engineer will consider any 
proposed compensatory mitigation die applicant has included in the 
proposal in determining whether die n d adverse environmental 
effects to the aquatic environment ofthe proposed work are minimal. 



Tlie compensatory mitigation proposal may be dther conceptual or 
detailed. If the distrid engineer detnrnines that the activity complies 
with the tenns and conditions of die NWP and Ihd die adverse 
efiects on the aquatic environment are minimal, after considering 
mitigation, the distrid engineer will notify the peimittee and include 
any conditions the district enginea deems nece.isafy. The distrid 
engineer must approve any compensatory mitigation proposal before 
the permittee commences woric. If the prospective permittee dects to 
submit a compensatory mitigation plan wilh Ihe PCN, die district 
engineer will expeditioudy review the proposed compcnsalory 
mitigation plan. The district en^neer must review the plan within 45 
cdendar days of recdving a complete PCN and determine whether 
die proposed mitigation would ensure no more than minimal adverae 
efiects on die aquatic environment. If the net adverse efleels ofthe 
project on die aquatic environment (afier consideration ofthe 
compensatory mitigation proposal) are determined by ihe district 
engineer to be minimal, the district engineer will provkle a timely 
written response to the applicant. The response will slate Hial the 
projed can proceed under the terms and conditions of the NWP. 

If the district engbieer determines that die advene effects of 
the proposed work are mow than minimd, then the district engineer 
will notify die applicant eithen (I) That the project does not qualify 
fbr authorization under the NWP and inslract the applicant on the 
procedures to seek authorization under an individual permit; (2) diat 
Ihe project is audiorized under die NWP subject to the applicant's 
submission ofa mitigation plan that would reduce die adverse effects 
on Ihe aqudic environment to the minimal levd; or (3) that the 
project is authorized under the NWP with spedfic modifications or 
conations. Where die disirid engineer delamincs t hd mitigdion is 
required to ensure no more than minmul adverse effects occur to the 
aquatic environment, the activity will be authorized widiin the 4S-day 
PCN period. The authorizdion will mclude the necessary conceptual 
or specific mitigdion or a requirement that Ihe applicant submit a 
mitigation plan diat would reduce the adverse effiwts on the aquatic 
environment to the minimal levd. When mitigation is required, no 
work in watera ofthe United Slates may occur until the district 
engineer has approved a specific mitigation plan. 

28. Single and Complete Projed. The adivity must be a 
single and complete project. The same NWP cannot be used more 
than once fbr Ihe same single and complete project 

Further Infonnation 

1. District Engineers have autiiority to determine if an 
activity ctanplies with the terms and conditions <rf'an NWP. 

2. NWPs do nol obviate the need to obtain other federal, 
Slate, or hMai permits, approvals, or authorizations required 1^ law. 

3. NWPs do not grant any property rights or exclusive ' 
privileges. j 

4. NWPs do not authorize any injury to the property or i 
rights of othera. ; 

5. NWPs do not authorize interference with any existing or ! 
proposed Federal project. 



A D E Q 
A R K A N S A S 
Depa/lmeot of Environmental Quality 

March 13.2007 

c/I^M 
Colonel Wally Z. W^ffars, District Engineer 
Little Rock DistrjefCotps of Engineeis 
?. O. Box 863 
LitUeRocJE^ansas 72203-0867 

R£: Pubb'c Notice; JRe-issunucc of Natjonwiile Permits ! 
i 
i 
t 

Dear Colonel Walters: ' 
i 

The Ariomsas Department of BuvironmejiUil Quality ("ADEQ") has completed its review ofthe above 
referenced public notice for ro-issuance ofthe U.S. Anny Cojrps of Engineers Nationwide Pennits for the 
State of Arkansas. 

AJDEQ has det^mined there is a reasonable assurance that activities coveted under these Nationw^ide 
Permits will be conducted in a manner which, according to the Arkansas Pollntion Control and Ecology 
Commission's Reg^iiation No.2, will not physically alter a significant segment ofthe waterbody and will 
not violate the water quality criteria. 

Therefoitt, pursuant to §401(aX0 "^f^ Clean Water Act, the ADEQ hereby issneg water qualify 
certification for tiie Re-issuance <if Nationwide Perniib as it applies to the watos witiiin the state of 
Arkansas contingent upon tlio following conditions: 

1) individual Water Quality Certification requests must be submitted to ADEQ for any activity 
impacting Bxfraordiuary Resource Waters, BcoIogicaMy Sensitive Waters, and Natural and Stcenic ^ 
Waters as identified in Regulation #2.. I 

2) Applicant shall ooata(;t ADEQ for a Short Term Activity Authorization needs determination for I 
activities that have the potential to violate water quality criteria. 

3) Appli<ai>t shall comply with NPDES Stonnwitter Program requirements. i 

Sincerely, 

Q><^6^-t«^ / i^Cf^L. .^ 
Teresa Marks 
Director 

cc: Wanda Boyd, Region VI, Envirwunental Piotection Agency 
Bradley Myers, Project Manager, Little Rock District COE 

ARKANSAS OEPARIMENl OT ENVIRONMENTAL QUAUTV 
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